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PROCEEDTING
(9:05 a.m.)

JUDGE BARNETT: Good morning, everyone.
Please be seated.

I considered acknowledging a Day Without
a Woman today, but since the law requires us to
serve as a panel of three, I thought better of it.

Good morning, all. Today marks the -- is
this on now? Yes. Thig is going to be tricky.

Today marks the commencement of the
Copyright Royalty Judges' hearing to determine
royalty rates and terms for the making and
distribution of phonorecords during the period of
January 1lst, 2018 to December 31lst, 2022. |

The Docket Number ig 16-CRB-0003-PR. On
February 16th, the judges bifurcated the hearing to
hold in abeyance those parties interested only in
the configurations of phonorecords described in
Subpart A of the applicable regulations found in
Title 37 of the CFR, Part 385.

Licensors and licensees governed by
Subpart A had proposed a settlement, including
negotiated rates and terms. The judges published
that proposed settlement for comment, and the final

rule is currently in the library's statutory review
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process.

I am Judge Suzanne Barnett. Seated to my
right is Judge Jesse Feder. On my left is Judge
David Strickler. Our attorney advisor, Ms. Kim
Whittle, has been drafted for the duration of this
hearing to serve as our hearing room clerk.

She will manage all exhibits and keep the
official record of admitted and refused exhibits.

At the end of the hearing, she will also work with
your staff to return or destroy exhibits that you
did not offer into evidence. Please feel free to
check with her each day to make sure we're all
current on where we stand with the record.

Seated at the back of the room is our
senior counsel, Mr. Richard Strasser. He might not
attend all of the days of the hearing at his
discretion. Good to see you, Rich.

You have met the court reporter,

Ms. Karen Brynteson, and I think you have -- some of
your firms have made arrangements with her for
expedited transcripts. She will be doing this
hearing alone. That is pretty amazing when you are
receiving dailies not to have to call in a sub
halfway through the day, but she is Superwoman.

Please respect the skill and patience of
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the reporters by speaking one at a time clearly and
at conversational speed. We will have a recess each
morning and each afternoon, and I have spoken with
the court reporter already, asking her to signal at
any time that she needs to stop for any reason.

We have eight participants in this
portion of the proceeding with two copyright owners
represented jointly by counsel. We anticipate some
ebb and flow of counsel, witnesses, and guests
during the course of the hearing. We ask that
anyone entering or leaving the hearing room do so
without disturbing ongoing proceedings.

We have rearranged the tables slightly to
accommodate this hearing. And as a result, some of
the power and data monuments on the floor are not
hidden by a table or not under a table. So please
be alert.

You have voluminous materials, so please
exercise care and courtesy when getting access to
the materials or moving about the hearing room.

And, again, be alert to those monuments on the floor
because they may present a tripping hazard.

As an aside, it is public knowledge,
indeed statutorily mandated, that the judges may

employ three full-time staff members total. 1In the
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interest of full disclosure, I want to state that
many of the participants in this proceeding who work
with larger teams have pitched in generously.

We have welcomed thankfully the
assistance with logistics, technology, document
preparation and moral support. The judges do not
know and, thus, cannot be influenced by which
participants in particular provided the necessary
agsistance, but we do appreciate it greatly.

Two additional items of disclosure in an
abundance of caution, first, our attorney
advisor/hearing room clerk informed me that she has
a self-managed investment fund in which she holds
some shares of stock in at least two of the
participants in this hearing.

If any participant has a concern about
her interests, please advise us right away so that
we can determine how to proceed. I don't think she
has majority holdings in any of them. I could be
wrong, but I don't think so.

Second, in my former life as a state
court general jurisdiction judge in Seattle, I had
one occasion to meet Mr. Bezos in my professional
capacity. We have not crossed paths since, and we

have no ongoing personal or professional
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relationship.

So if this causes any concern, please let
me know right away.

One scheduling note. We scheduled this
hearing to end on April 1ith. April 10 and 11 are
the first two nights of Passover. 1In respect of the
observance of Passover, we will suspend this hearing
on April 10th and 11ith, and we will complete it, if
necessary, on April 12th and 13th.

If all the evidence is in by Thursday,
April 6th, we will have only closing arguments on
the 12th. If we have difficulty arranging the
presence of a witness because they can only be heard
on the 10th or 11lth, we can discuss perpetuation or
some other accommodation for those witnesses, but my
experience and my sense are that we will be done
before we get to that weekend.

Motions continue to flow into our office
as late as last Saturday, and we as a panel have had
only limited discussion on the contents of the
papers filed since last Friday. With regards to the
Services' omnibus motion to strike improper written
testimony of Copyright Owners' fact witnesses, the
judges have the motion under advisement. In the

meantime, it is incumbent upon counsel to make
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objections on the record to oral testimony they deem

objectionable.

Objecting parties should bear in mind the
following principles on timely objection: First,
the judges will disregard any testimony they deem
expert opinion offered by lay witnesses or expert
opinion offered by an expert they deem to be beyond
the bounds of the witness' expertise.

The judges will allow an expert to base
an opinion on facts or data in the case that the
expert has been made aware of or personally observed
and if experts in the particular field would
reasonably rely on those kinds of facts or data in
forming an opinion on the subject.

The source data need not be admitted or
admissible for the opinion to be admitted. You
probably recognize -- you probably recognize that
language as evidence rule 702, 703, somewhere in the
700s.

Second, the judges will disregard any
fact evidence offered by a lay witness they deem to
be beyond the scope of his or her personal knowledge
as established by preliminary questions. That's
what that foundation objection is all about.

Third, the judges will disallow and
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disregard testimony they deem to be irrelevant. And
I think that you all are certainly experienced and
sophisticated enough to know that you don't need to
bother offering irrelevant evidence.

Fourth, with regard to hearsay evidence,
the Copyright Act provides that the judges may admit
hearsay evidence to the extent they deem
appropriate. The citation on that is 17 U.S.C.
Section 803 (b) (6) (C) (iii), little I.

Consequently, if a party objects to
evidence on the basis of hearsay, the party offering
the evidence must demonstrate why the judges should
deem the evidence admissible, either by citing a
hearsay objection under the Federal Rules of
Evidence -- of hearsay exception, ﬁnder the Federal
Rules of Evidence, or for some other reason.

With regard to the Copyright Owners'
motion to exclude testimony of Amazon's expert,

Mr. Klein, received by e-mail on Saturday, the
judges have that motion under advisement and will
rule from the bench before time to present the
Services' rebuttal evidence.

With regard to the Copyright Owners!'
motion to exclude studies or analyses under Rule

351.10(e), received by e-mail on Saturday the 4th,
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the judges have that motion under advisement and
will rule from the bench at the earliest time
possible but before any of the named experts is
called to testify.

This proceeding shall follow a pattern
proposed by one side and adopted by the judges.
That is the A-B-A pattern. The Services chose the A
position. This hearing shall proceed using that
structure.

All parties have an opportunity to make
an opening statement describing what they expect
their evidence to show. Opening statements are
meant as a guide to assist the judges. The
statements and comments of counsel in opening
statements are not evidence. No other party need
object. We don't take opening statements as
evidence and won't consider it as such.

The evidence will be the evidence. The
judges will focus on the evidence and will not
impose demerits on any counsel or party for evidence
that is inconsistent in any particular with the
opening statements. Licensees, the Services, will
then present the direct case detailing their
proposed rates and the support therefor.

I should say rates and terms.

Heritage Reporting Corporation
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After the licensees complete their
presentation of the direct case, the licensors, the
Copyright Owners, will present their direct and
rebuttal cases. Following the licensor Copyright
Owners' presentations, the licensees will have an
opportunity to present their rebuttal evidence.

Counsel will examine their witnesses, and
all other parties may cross-examine each witness.

In submitting their order of presentation and
witness time estimates, the parties notified the
judges of a conflict regarding the agreed order of
presentation.

The order of presentation is A-B-A. 1If
the Services have witnesses that will present both
direct and rebuttal testimony, referred to as dual
witnesses, those witnesses must return for the
second A session.

A dual witness' second appearance may be
by video conference, provided the party offering the
witness makes all the technological and logistic
arrangements for that appearance. Orxr, again, the
parties in your spare time could perpetuate that
testimony, that rebuttal testimony.

At the end of the presentation of all the

evidence, direct and rebuttal, the parties will have
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an opportunity to make closing arguments in which

they state the applicable law and the way they wish
the judges to apply that law to the evidence.

A word about evidence required in
proceedings to set royalty rates and terms. Please
be reminded that the judges have an obligation to
set both rates and terms.

In any proceeding, just because a
regulation is in the current Code of Federal
Regulations does not mean that the judges are
adopting that term for the coming rate period. The
judges cannot determine rates or terms without an
evidentiary record.

As you are all aware, rates and terms for
the Section 115 phonorecords licenses were the
product of settlements in the two prior phonorecords
proceedings. Those rates and terms expire at the
end of this calendar year.

The judges cannot adopt any terms of
royalty administration, unless the parties present
evidence to support their proposed terms. All
parties are advised to monitor their progress to be
sure they are not focusing solely on the royalty
rates at the expense of the necessary administrative

terms.
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If you are in this hearing room today you

are undoubtedly aware that the issues the judges
must consider require review of sophisticated
economic analyses, confidential business strategies,
and sgensitive financial information.

Early in this proceeding, the judges
issued a protective order requiring every
participant to follow a protocol to maintain and
protect the confidential nature of information the
parties rely upon to advocate for a desired royalty
rate.

And we offer our apologies for wviolating
that protective order as recently as last week. We
hope we have made appropriate amends for that.

The fact that this is an open hearing
doeg not override the parties' needs to protect
their confidential business information. Throughout
all the early phases of this proceeding, all parties
have diligently marked and edited confidential
documents and have filed copies of all documents
redacted for public viewing, along with restricted
documents for the judges' review.

Whenever a party needs to question a
witness regarding restricted documents or

confidential information, the judges will direct
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that any person in the hearing room who has not

signed an appropriate nondisclosure certificate to
leave the room and wait outside until we reopen the
room.

Counsel, we understand that some of you
have realtime reporting being streamed; maybe all of
you have realtime reporting being streamed to your
desks. Please bear in mind the restrictions and the
confidential information and the protective order as
that information is being streamed and make sure
that it is not left on view for parties who are not
permitted to see restricted information. We
appreciate your cooperation in this.

Now, at this time I'm going to ask each
counsel, lead counsel, to stand, identify yourself
for the record, and introduce your client
representatives, your co-counsel, and your staff.
Thank you. Let's begin over here.

MR. ELKIN: Thank you. Good morning,
panel. My name is Michael Elkin from the law firm
of Winston & Strawn. I have with me as my
colleagues appearing before you Thomas Lane,

Dan Guisbond, and Stacey Foltz Stark. We represent
Amazon Digital Services. The client representatives

who will be in and out of these proceedings with the
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panel's permission are Jeffrey Goldberg and Steven
Ward from Amazon.

JUDGE BARNETT: Thank you.

MS. CENDALI: Good morning, I'm
Dale Cendali of Kirkland & Ellis. With me today are
my colleagues Claudia Ray of Kirkland and
Mary Mazzello of Kirkland. Also with us in the back
is our key staff paralegal Erika Dillon. And with
us on behalf of Apple in-house counsel, Mr. David
Weiskopf.

JUDGE BARNETT: Thank you.

MR. STEINTHAL: Good morning. My name is
Ken Steinthal from King & Spalding. I'm here with
my team, all of whom will be participating at one
point or another, Joe Wetzel, Blake Cunningham,
David Mattern, Ivana Dukanovic, and Katherine Merk.
And our client representative from Google, Carletta
Higginson, is here in the back as well. Thank you.

JUDGE BARNETT: Thank vyou.

MR. MARKS: Good morning. I'm
Benjamin Marks from Weil Gotshal on behalf of
Pandora Media. With me today are Steve Bene,
general counsel of Pandora Media, and Katie Peters
also of Pandora. My colleagues Peter Isakoff,

David Singh, An Tran, Jacob Ebin, Jen Ramos, and
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Meredith Santana. And I will be introducing the
members of our team during the proceeding.

JUDGE BARNETT: Thank you, Mr. Marks.
Spotify?

MR. MANCINI: John Mancini of Mayer Brown
on behalf of participant Spotify. I have with me at
counsel table my colleague Rich Assmus, my associate
Xiyin Tang, my assocliate Peter Schmidt. In the back
of the room, I have my associates Kristine Young,
and my associate Anita Lam, and our paralegal Lauren
Hodge. Our client representatives in attendance in
the back of the room are Lucy Bridgwood and Adam
Chen of Spotify.

JUDGE BARNETT: Thank you.

MR. ZAKARIN: Good morning, members of
the panel. My name is Don Zakarin from Pryor
Cashman. I represent the National Songwriters
Association International, the Natiénal Music
Publishers Association. With me at counsel table
are Ben Semel, also of Pryor Cashman, Jim Janowitz,
Frank Scibilia, Josh Weigensberg, Lisa Buckley,
Marion Harris, Robert Michael. Steve Najarian is
working with us on tech. In the back are our
clients David Israelite, Natalie Madaj, Danielle

Aguirre, and Eric Carey.
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And I think that covers our list.

JUDGE BARNETT: Thank you.

MR. JOHNSON: Good morning, Your Honors.
My name is George Johnson. I'm from Nashville
Tennessee, and I'm a songwriter and self-publisher,
and I'm representing myself and all other
songwriters and publishers subject to the compulsory
license. Thank you.

JUDGE BARNETT: Presumably, Mr. Johnson,
not those songwriters and publishers who are members
of the representative organizations here? I know
you are a member of one, but you have chosen to
represent yourself?

MR. JOHNSON: Correct, ves.

JUDGE BARNETT: Okay.

MR. JOHNSON: Thank you, Your Honor.

JUDGE BARNETT: Thank you. Mr. Marks,
I've been told that you're leading off, so you may
begin your opening statement on behalf of Pandora.

OPENING STATEMENT ON BEHALF OF PANDORA

MR. MARKS: Thank you, Your Honor. Good
morning, Your Honors. As I mentioned, I am Benjamin
Marks from Weil Gotshal on behalf of Pandora Media,
and it is a pleasure to be before you again.

You will be hearing from three Pandora

Heritage Reporting Corporation
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executives over the next several days, including
Adam Parness, Pandora's head of publisher licensing
and relations; Christopher Phillips, Pandora's chief
product officer; and Michael Herring, Pandora's
president.

You will remember Mr. Herring from the
web for text proceeding. You'll also be hearing --

JUDGE BARNETT: Seems like it was only
yvesterday.

MR. MARKS: You will also be hearing from
Pandora's economic expert, Professor Michael Katz of
Berkeley's Department of Economics and the Haas
School of Business, as well as from several other
experts that Pandora is jointly offering with other
Services.

Profegsor Katz will be here on Monday,
and Mr. Pakman, and Dr. Zmijewski will appear later
in the proceeding.

When we were last before you in Web IV,
Pandora's offerings were limited to a
non-interactive DMCA-compliant Internet radio
service. Pandora offered an ad-supported tier and a
much smaller subscription tier. It did not need
mechanical rights at all. Pandora was at that time

and remains today the largest music streaming
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service in the United States.

As you heard in Web IV, some users want a
lean-back listening experience like Pandora Radio or
broadcast radio, and some users want more control
over what they hear and use on-demand services or
collections of music that they had purchased. And
many users want access to both experiences, and
which one they use at any particular moment in time
will depend on their mood, the time of day, and what
they are doing.

Mr. Phillips will explain that many
Pandora users have been using Pandora in combination
with other services and leaving Pandora at those
moments when they wanted more control over their
listening experience.

For consumers for whom on-demand
listening or off-line listening was particularly
important, Pandora could not attract them in the
first place. To maximize its appeal and to foster
new opportunities for growth, Pandora has redesigned
its service.

The redesigned sexrvice has three tiers.
The first tier, known as Pandora, is free
ad-supported Internet radio. It does not rely on

the compulsory license at issue in this proceeding.
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The second tier, Pandora Plus, is also

fundamentally a radio-style listening experience,
but it is ad-free and it includes limited
interactive features. It does not offer on-demand
listening, but users have the ability to replay a
song that Pandora has selected for them and the
ability to listen to their favorite stations
off-line such as while on a plane or while
exercising outdoors.

Unlike the ad-supported tier, Pandora
Plus does rely on the Section 115 compulsory
license. It falls within the rate category for
limited offerings under Subpart C of the current
regulations. It costs 4.99 per month. And it
appeals to those consumers that are not willing to
pay $9.99 for a full-service on-demand offering for
whom that type of product does not have particular
appeal.

The third tier, Pandora Premium, is a
full-service on-demand product with a number of
twists and features, as you will hear, that make it
uniguely Pandora. Pandora Premium is a stand-alone
portable subscription service under Subpart B of the
current regulations. It is in the final stages of |

beta testing, and it will be introduced to the
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marketplace by the end of this month.

It will not surprise you to learn, and
Mr. Herring will be here to testify, that the
redesign of the service and the development of these
new products required an enormous investment of
resources and entails considerable risk.

So what does the market for --
marketplace for interactive streaming look like as
Pandora enters? There are more songwriters than
ever. There are more musical works available for
licensing than ever before. There are more sound
recordings available for licensing than ever before.

After more than a decade of precipitous
decline caused by piracy and the disaggregation of
the album by digital downloading, music publishing
industry revenues stabilized over the past few years
and have now turned the corner. Annual increases in
publisher/songwriter revenues from interactive
streaming are now outpacing annual declines in
revenues from physical sales and digital downloads.
But no interactive streaming service has attained
sustained profitability in accordance with generally
accepted accounting principles.

I will now turn to the competing rate

proposals. Pandora's rate proposal is to preserve
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the existing rates and rate structure subject only

to a few modest adjustments. It preserves the
all-in headline rate of 10 and a half percent of
revenues. It preserves the greater of royalty
structure to provide a per subscriber minimum for
both Pandora Premium and other stand-alone portable
interactive services under Subpart B and for Pandora
Plus and other limited offerings under Subpart C.

This greater of formula ensures
appropriate royalty compensation to Copyright Owners
in the case of a service that does not monetize
effectively, although that won't be an issue for
Pandora.

Pandora's proposal preserves the fee
structure with different rates for different
categories of services to facilitate a diverse array
of offerings in the marketplace and to capture all
parts of the demand curve.

It preserves the deduction for
performance rights royalties that are paid by the
very same services to the very same rights holders
for the same uses of music that has been a feature
of the Section 115 license for interactive streaming
since its inception.

Pandora's proposal eliminates the
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mechanical-only floor for Subpart B, and there is no
mechanical-only floor for Subpart C under the
current regulations.

And it also proposes modést adjustments
to the terms in order to facilitate family plans and
student discounts that help grow revenues énd in
turn will maximize the royalty payments to the
Copyright Owners.

Professor Katz will be here on Monday to
explain why this proposal satisfies the Section
801 (b) factors. He will explain that the best
available benchmark for rate setting here is the
2012 settlement agreement that led -- that provides
the basis for the current rates and terms.

That agreement involves the same rights,
the same uses of music, a number of the same
parties. It is a relatively recent agreement and,
as Professor Katz and others will explain, the fact
that it was negotiated in the shadow of the
compulsory license -- that is, either side could
have litigated a rate proceeding rather than agree
to the terms -- that's actually a virtue for rate
setting here, not a vice.

Professor Katz will also explain why

Pandora's rate proposal is corroborated by the
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recent settlement between the Copyright Owners and

their record label counterparts on the mechanical
royalty rates for physical distribution and digital
downloads covered by Subpart A.

If anything, that agreement on Subpart A
suggests that the rates proposed by Pandora for
Subparts B and C are too high. Amazon, Google, and
Spotify have made proposals that are not exactly
identical but are broadly similar to Pandora's.

So what do the Copyright Owners propose?
A radical change to the rate structure, including
the introduction of a per play royalty minimum, to
eliminate the deduction for performance rights
payments made by the same services to the same
rights holders for the same uses of music, massive
increases in effective rates, increases that are
best measured in orders of magnitude, not mere
percentages, to collapse the ten different rate
categories negotiated in 2012 to accommodate the
wide variety of business models in the marketplace
into a one-price-fits-all rate that would not, and
to impose a new late fee, even when services are
using best practices and all available information
to pay on time.

Much of the next five weeks will be
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devoted to why the Copyright Owners' proposal does

not even come close to satisfying the objectives of
Section 801 (b), the relevant rate setting standard
here, and that topic will be addressed in the
opening statements of counsel for other services.

So let me just close with a few brief
observations about what the effect of the Copyright
Owners' proposal would be on Pandora, if it were
adopted.

And at this point, Your Honors, we're
moving into restricted territory. To minimize
disruption, I will conclude my remarks with this

restricted session, the Amazon presentation is also

restricted, and then we will return to open session.

JUDGE BARNETT: Okay. Thank you. Any
person in the room who has not signed a certificate
of nondisclosure or who is not otherwise permitted
under the protective order to view restricted
material or to hear confidential information, would
you please wailt outside.

(Whereupon, the trial proceeded in

confidential session.)
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‘I' 1 OPEN S ESSION
2 OPENING STATEMENT ON BEHALF OF SPOTIFY USA
3 MR. MANCINI: Good morning, Your Honors.

4 John Mancini, again, on behalf of participant

5 Spotify USA, Inc.

6 In the past century, the music industry

7 has seen a series of transformational technological
8 innovations that have altered, shaped, and redefined
9 the landscape for music.

10 Among those innovations were early on

| 12 on-demand interactive streaming. Streaming, the
{ 13 latest format shift, has changed the music industry
‘ 14 landscape to the benefit of everyone in the

} 15 ecosystem, including consumers, songwriters, record
16 labels and, of course, music publishers, as you will
17 hear.
18 The recorxrd in this proceeding will show

j 19 streaming generally and Spotify in particular has
20 gaved the music industry, which had been in broad

‘ 21 decline due to rampant piracy. As the testimony

22 will show, Spotify as the undisputed leader in

23 interactive streaming, has revolutionized the way

24 consumers access and enjoy music, accumulating over

\
|
11 radio cassettes, CDs, and recently PDDs and now
25 100 million monthly active users globally with 50
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million users on its paid service.

The record in this proceeding will also
show that Spotify has invested literally hundreds of
millions of dollars to develop its user interface
and to surround that interface with the most robust
technology platforms in the industry.

Those platforms allow users to connect to
one of the largest on-line music catalogues and
introduce them to new artists and content that they
would have never have otherwise been listening to.

In addition to developing those robust
toolg to improve the user experience, Spotify has
also invesgted millions in improving the fortunes of
artists and songwriters. You will hear that
Spotify's creator division, an entire division of
the company dedicated to artists, has revolutionized
how artists connect with their fans and opened up
new markets that may have never -- that they may
have never realized before.

You will hear how and why Spotify's
substantial investments in technology have created
the best-in-breed software and algorithms that
enhance that interconnectivity between artists and
their fans. In fact, you will hear that just in the

last year, 8,000 artists received over half of their
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listeners in a month from just one of Spotify's

mugic delivery products.

Yet, despite the popularity of Spotify,
it has failed to deliver a profitable business. And
it is not alone as you have already heard. In fact,
there are other digital services in even worse
shape.

Companies like Deezer and Rhapsody have
struggled to even survive. All of these Services
have struggled in large measure because of the
enormous royalty rate for licenses. In Spotify's
case, those royalty payments constitute 70 percent
of its revenue.

For Spotify and other streaming services
to have a viable business, they will need rate
reductionsg, not increases. The increases sought by
the Copyright Owners risk the very survival of this
transformational industrxy and, in particular,
Spotify and its ad-supported tier, which they make
no mistake that they want closed down.

If Spotify ceased to exist, the
consequences would be dire for the entire music
ecosystem, as consumers will simply return to piracy
or other forms of free music which actually generate

zero mechanical royalties.
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That return to piracy would reverse the
positive industry trends that you will hear about.
Part of the reason Spotify, in fact, was launched
was to offer a legal alternative to piracy, a
phenomenon that made consumption limitless and
boundless by consumers.

In piracy, users found a remarkable
simple means of downloading free music, in large
volumes of gigabytes, at no cost, easily and
quickly. No wonder, then, that record sales, and
with it the mechanical royalties from CD sales,
dropped precipitously. The challenge was to find a
way to monetize the value that consumers found in
piracy.

Spotify came up with that answer. It
embraced the consumer's desire to move away from an
ownership model to an access model and one that was
superior to piracy and yet paid rights holders. So
Spotify's Premium model, as it is sometimes referred
to, was born. The Premium model works as a twofold
funnel. First, it moves users frictionlessly to
piracy to a legal ad-supported free-to-user tier
which pays rightsholders.

Second, it converts those users to its

premium service, and it has been successful at that,
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where users pay a monthly subscription fee of $9.99

per month.

The modei has worked, and today Spotify
has 50 million paid subscribers. This model has
worked because Spotify has convinced users to pay
for music again, not an easy task.

It did so by making millions of tracks
instantly available in an intuitive, easy-to-use
interactive format. It also improved upon all
existing models with advanced algorithms. Among
those innovative features, Spotify developed tools
to curate songs to moods, interests, patterns of
listening.

It enhances that music experience and
user connectivity in ways never done before. Take
tools like Discover Weekly and FreshFinds, which you
will hear about. These use algorithms to build case
profiles on each user. Then they identify lower
familiar songs for those users' tastes. And tools
like Spotify's Fan Insights help connect artists
with fans, ensuring that all parties, rightsholders
alike, will benefit.

Spotify's rate proposal in this
proceeding likewise seeks to continue those benefits

for all parties. It essentially seeks a rollover of
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the existing rates with removal of certain
inefficiencies, namely the 50 cent per subscriber
royalty floor, discounts for family and student
plans and computing the subscriber-based 80 cent
subminimum, and revisions to the definition of
gservice revenue to exclude expenses for app store
fees, carrier billing, and credit card transaction
fees.

Respectfully, Spotify suggests this Board
should adopt its rate proposal because it is the
most consistent with the 801 (b) factors.
Additionally, Spotify's rate proposal allows it and
the other services that have transformed the music
landscape to remain as viable businesses.

Among the risks facing Spotify today are
its high content costs and these inefficiently
structured royalty rates. For example, due to those
inefficiencies which we seek to be removed, Spotify
actually pays above the 10.5 percent headline rate.
These inefficiencies disincentivize Spotify to price
efficiently in order to capture users that are
otherwise unable to pay 120 dollars a year for music
but are willing to pay more than zero. Capturing
that revenue doesn't just grow the pie for Spotify.

It grows it for the entire music industry, including
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rightsholders.

Just briefly, when this panel hears about
the 801 (b) factors, we respectfully submit that they
will support Spotify's proposél. First, maximizing
availability of creative works. Spotify's entire
service has been built around maximizing the
availability of creative works to the entire
industry and exposing songs to users that they have
never been listening to before.

Second, Spotify is not making a fair
income, and the evidence will show that the
publishers indeed are and are doing better than
ever. Not a single digital service has managed to
reach profitability and certainly not Spotify.

Third, Spotify and Services take on
greater risk, cost, capital investment. There is no
question that the Services and particular Spotify
take on greater capital contributions. You will
literally hear testimony of hundreds of millions of
dollars invested in enhancing the user experience
and enhancing connectivity to artists who have never
had an opportunity to be heard before.

Finally, disruption. Spotify's rate
proposal merely asks for extreme caution in the next

five years. The music industry could be stalled.
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These advances that we have been speaking about

could be reversed. Any dramatic change in that rate

structure could be devastating.

In fact, in Spotify's instance, the rate
proposal advanced by the Copyright Owners would
literally increase Spotify's mechanical royalty rate
for its overall services by 26-fold and 156-fold for
its ad-supported tier, making it very clear that
they seek to shut down that tier.

To say that this is a sharp increase and
that it is disruptive is an understatement, of
course. And, in fact, the Copyright Owners'
proposed greater of per stream or per user structure
also flies in the face of this Board's preference
for continuing currently operative rate structures.

In fact, not only does the Copyright
Owners' rate proposal ignore the 801 (b) factors,
their proposal lacks a firm economic basis.

They advocate for the use of a "market
determined ratio" between royalty payments for sound
recording rights and musical work rights and in a
hypothetical unconstrained market mechanical
license. That is not the standard for this
proceeding and it is not even the standard under a

willing buyer, willing selling standard.
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Conversely, the economic bases for
Spotify's benchmarks are both intuitive and sound.
Spotify's expert, Dr. Leslie Marx, uses agreements
reached by the very consenting parties closest in
time to this current proceeding; namely, the 9.1
cent PDD rate voluntarily agreed to by the Copyright
Owners here.

In addition, Dr. Marx also uses the
Subpart B rates as another benchmark as it was the
product of a settlement between Copyright Owners and
streaming services as recently as 2012. Because the
Copyright Owners were consented parties in both
gsettlements, there are no better proper benchmarks
left.

In closing, the music industry has just
begun to turn the corner for the benefit of all
participants in the ecosystem. The Board should be
wary of changing the rate structure in a way that
stalls that advancement.

Spotify's rate proposal seeks to mostly
preserve the status quo and grow the pie for all
parties, adjusting certainly for some
inefficiencies. Our rate proposal ensures that
rightsholders will continue to be compensated

fairly, members of the public will have access to
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music that they have never had an opportunity to be

heard before, and streaming services will finally
develop into sustainable, viable, and profitable
businesses to the benefit of all participants -- and
make no mistake about it -- including the
gsongwriters and publishers.

Thank you, Your Honors. I will turn my
time over to Mr. Steinthal.

JUDGE BARNETT: Thank you.

Mr. Steinthal?
OPENING STATEMENT ON BEHALF OF GOOGLE

MR. STEINTHAL: Good morning, Your
Honors. It's good to appear before Your Honors
again after a very brief stint in Web IV, when I
made a presentation for NPR and then disappeared. I
wish I could have delivered a settlement here as
well. But that was not in the cards, I'm afraid.

JUDGE BARNETT: Your presentation in Web
IV was brilliant.

MR. STEINTHAL: Thank you. Today I am
here on behalf of Google Play Music, the last of the
four Services participating here, those other than
Apple, whose rate proposals coalesce around the
long-standing preexisting Section 115 structure.

Those proposals coalesce around the
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